Finally, the judge found that even if Y&O had known that Goff
applied for Part 90 status, Y&O would not have been motivated to discharge
him on that basis because Part 90 status would not have affected Goff's
work assignment as a labor foreman.  8 FMSHRC at 744.  Under Part 90, a
qualifying miner is entitled only to transfer to a dust reduced area where
concentrations of respirable dust are at or below 1.0 Trtg/ni3 of air,
and the judge noted that Wurschum believed the dust concentrations in
the entire Nelms Mine were less than 1.0 mg/m3 of air.  The judge further
noted that in 1984 the average respirable dust concentration in the
outby areas of the mine, where Goff ordinarily would have worked, was
0.55 mg/m3 of air and that even near the face the average concentration
was less than 1.0 mg/m3 of air.  8 FMSHRC at 244." The judge concluded
that Goff had "failed in his burden of proving that Y&O was motivated in
any part in discharging him because he was 'the subject of medical
evaluation and potential transfer' under Part 90."  8 FMSHRC at 745.

III.

For  the reasons  that follow,   we affirm  the judge's   conclusion  that
Goff's discharge did not violate  the Act,     A complaining miner  establishes
a prima  facie case of prohibited  discrimination under  the Mine Act by
proving  that he engaged  in protected  activity and  that  the  adverse
action complained of was motivated in any part by that activity.     Pasula,
2 FMSHRC at  2797-2800;   Secretary  on  behalf of  Robinette v.   United   Castle
Coal Co. ,   3  FMSHRC 803,   817-18   (April 1981).     The operator may  rebut  the
prima facie  case by showing  either  that  no protected  activity occurred
or that the adverse action was not motivated  in any part by protected
activity.     Robinette,   3 FMSHRC at   818 n.   20.     See  also Ponovan v.
Stafford Constr.   Co.,   732 F.2d 954,   958-59   (D.C.   Cir.   1984);  Botch v.
FMSHRC,   719 F.2d  194,   195-96   (6th   Clr.   1983) (specifically approving  the
Commission's  Pasula-Roblnette test).

The medical examinations and procedures  to which  Goff was  subjected
in this case were intended  to determine whether he   suffered  from pneumo-
coniosis,  an initial step in obtaining Part  90 status,   and as  such,  were
protected activities.     Further,   Goff  engaged  in protected  activity  in
applying to MSHA for a determination of his  eligibility for Part 90
status.     Like  the medical evaluations,   the application  process   is   a
necessary preliminary step and comes within the  statutory protection
afforded  miners who are the  "subject  of medical  evaluations   and  potential
transfer" under Part 90.

He conclude,   however,   that  although  these events   constituted protected
activities,   Goff did not establish  that Y&O was  motivated   in  any  part by
knowledge of such protected  activities.

Direct  evidence of actual discriminatory motive  is   rare.     Short   of
such evidence,   illegal motive may be  established  if   the   facts  support a
reasonable inference of discriminatory intent.     Secretary on behalf  of
Chacon v.   Phelps Dodge Corp.,  3 FMSHRC 2508,   2510-11   (November  1981),
rev'd on other grounds sub,  nom.   Donovan v.   Phelps Dodge  Corp.,   709
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